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NTLA Critique of the Federal Government's Response to Bundestag Printed Paper 21/7199 

Executive Summary 

The Nama Traditional Leaders Association (NTLA) has undertaken a detailed analysis of the Federal 

Government's responses to Bundestag Printed Paper 21/7199 concerning Germany's political, financial 

and diplomatic support for the Hyphen Green Hydrogen Project in southern Namibia. This assessment 

examines whether the responses demonstrate compliance with Germany's obligations under 

international human rights law, the United Nations Guiding Principles on Business and Human Rights, 

the OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, and 

international standards protecting the rights of Indigenous Peoples. 

The NTLA concludes that the Government's responses reveal a consistent pattern of deferring 

responsibility to project developers and the Government of Namibia, while providing little evidence 

that Germany independently assessed the project's foreseeable impacts on Indigenous rights, cultural 

heritage, or the descendants of communities affected by Germany's colonial genocide. Throughout the 

responses, corporate assurances are relied upon in place of independent verification, particularly with 

respect to Free, Prior and Informed Consent (FPIC), despite Germany's own obligations to exercise due 

diligence when providing political and financial support to overseas investments. 

The responses further indicate that Germany extended political support to the Hyphen Project before 

undertaking any project-specific assessment of environmental, social, human rights or Indigenous rights 

risks. They also maintain distinctions between support for Namibia's hydrogen sector and support for 

the Hyphen Project that, in the NTLA's assessment, do not reflect the cumulative effect of Germany's 

diplomatic, financial and development interventions in enabling the project. 

The NTLA is equally concerned that the Federal Government adopts an unduly narrow understanding 

of the cultural and historical significance of the project area. By treating Shark Island primarily as an 

isolated memorial site, the responses fail to recognise the broader interconnected genocide landscape 

of Lüderitz, Tsau //Khaeb, ancestral territories, and burial sites and associated cultural heritage that 

continues to hold profound significance for the Nama people. 

While the Federal Government repeatedly acknowledges Germany's historical responsibility for the 

genocide of the Nama and Ovaherero, the NTLA finds that this acknowledgement is not translated into 

a heightened standard of due diligence or enhanced safeguards for projects affecting communities 

descended from genocide survivors. The responses therefore reveal a disconnect between Germany's 

stated commitment to historical responsibility and its contemporary approach to development 

cooperation and investment promotion. 

The NTLA respectfully submits that the central issue before the Bundestag is not whether Namibia 

requires economic development or whether green hydrogen has strategic potential. Rather, it is whether 

Germany has demonstrated that its support for the Hyphen Project is consistent with its independent 

obligations to prevent foreseeable human rights harm, respect Indigenous self-determination, and 

ensure that contemporary investment does not perpetuate patterns of exclusion and dispossession rooted 

in Germany's colonial past. 

The NTLA therefore invites the Bundestag to continue exercising rigorous parliamentary oversight and 

to ensure that Germany's engagement in Namibia is guided not only by economic and climate 

objectives, but also by transparency, accountability, Indigenous rights, and the principles of historical 

justice that Germany has publicly committed to uphold. 
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Questions 1–9: Transparency, Accountability and Germany's Due Diligence Obligations 

Federal Government Response: The Federal Government declined to provide detailed information 

regarding meetings, correspondence, and contacts between German ministries, diplomats, companies, 

and Namibian stakeholders. Instead, it referred Parliament to previous parliamentary responses and 

stated that it was not possible to compile the requested information within the available timeframe. 

NTLA Critique: The Federal Government's response fails to meet the standard of transparency 

expected of a State exercising public authority in relation to a project with profound implications for 

Indigenous rights, environmental protection, and Germany's acknowledged colonial responsibility. The 

parliamentary questions were not seeking incidental administrative records. Rather, they sought to 

establish the factual basis upon which Germany decided to politically support the Hyphen Green 

Hydrogen Project and whether that support was informed by adequate consideration of human rights 

risks. In this context, transparency is not simply a matter of good governance; it is a legal prerequisite 

for accountability. 

1. Democratic Accountability to the Bundestag: Under Germany's constitutional framework, the 

Federal Government is accountable to the Bundestag. Parliamentary questions are one of the principal 

mechanisms through which Parliament exercises oversight over executive action. Where the 

Government has provided political support for a strategic overseas project, issued a Letter of Interest, 

financed hydrogen cooperation, and funded governance programmes associated with that sector, 

Parliament is entitled to understand the basis on which those decisions were made. 

A response stating that the requested information cannot be provided because of time constraints does 

not address the substance of the inquiry. The Government has not claimed that the records do not exist; 

rather, it has declined to produce them. This frustrates Parliament's ability to assess whether the 

executive complied with its legal and policy obligations. 

2. Human Rights Due Diligence Requires Documentary Evidence: Germany has repeatedly affirmed 

its commitment to the United Nations Guiding Principles on Business and Human Rights and the OECD 

Guidelines for Multinational Enterprises on Responsible Business Conduct. These frameworks require 

States not merely to encourage responsible business conduct but also to demonstrate that human rights 

risks have been identified, assessed, and addressed through appropriate due diligence processes. 

Meaningful due diligence necessarily generates documentary evidence, including records of 

consultations, records of risk assessments, internal legal analyses, interdepartmental communications, 

correspondence with companies, records of meetings with affected communities and documentation 

explaining how human rights concerns influenced decision-making. Without these records, neither 

Parliament nor affected Indigenous communities can verify whether Germany discharged its due 

diligence obligations. 

3. Transparency as an Element of the Right to an Effective Remedy: International human rights law 

recognises that access to information is fundamental to accountability and access to justice. 

Communities affected by potentially harmful projects cannot effectively challenge governmental 

decisions if the factual basis for those decisions remains undisclosed. For the NTLA, transparency is 

therefore not merely an administrative virtue; it forms part of the procedural guarantees necessary to 

protect substantive human rights.  Where information regarding governmental engagement with project 

developers is withheld, these procedural rights are significantly weakened. 

4. Germany's Heightened Duty Arising from Colonial Responsibility: The Federal Government 

itself acknowledges Germany's political, moral, and historical responsibility for the genocide committed 

against the Nama and Ovaherero. That acknowledgement has legal consequences for the standard of 

care expected of Germany when supporting projects on lands directly connected to that colonial history. 

In contexts involving descendants of genocide survivors and territories affected by historic 
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dispossession, Germany's obligations cannot be confined to ordinary commercial diplomacy. Rather, 

Germany should be expected to exercise enhanced transparency, enhanced consultation, and enhanced 

scrutiny to ensure that contemporary economic engagement does not perpetuate patterns of exclusion 

rooted in colonialism. Instead, the response provides less transparency than would ordinarily be 

expected in relation to a major publicly supported international investment. 

5. Inconsistency between Political Support and Documentary Accountability: The Government's 

response reveals an internal inconsistency. Germany was able to assess the project sufficiently to issue 

a qualified Letter of Interest, engage repeatedly with project developers, support hydrogen cooperation 

programmes, finance governance initiatives related to the hydrogen sector and maintain diplomatic 

engagement with Namibian authorities. Yet, when Parliament requested the documentary record 

necessary to scrutinise these activities, the Government asserted that it could not provide the requested 

information within the available timeframe. From the NTLA perspective, this creates the appearance 

that political support has been exercised without a corresponding commitment to public accountability. 

NTLA Conclusion 

From the NTLA perspective, Questions 1–9 expose a fundamental accountability deficit. Germany 

cannot simultaneously claim to have exercised responsible political judgment in supporting the Hyphen 

Project while declining to disclose the documentary record necessary to verify how that judgment was 

reached. In a project situated on ancestral Nama territory, within a landscape shaped by genocide, 

dispossession, and unresolved historical injustice, transparency is not optional. It is an essential 

component of Germany's obligations under democratic governance, international human rights law, and 

its own stated commitment to responsible business conduct. The inability or unwillingness to provide 

Parliament with a comprehensive account of governmental engagement undermines confidence that 

Germany has exercised the heightened standard of diligence demanded by its acknowledged colonial 

responsibility. 

Questions 10–16: Free, Prior and Informed Consent (FPIC) and Germany's Independent Legal 

Obligations 

Federal Government Response: In response to Questions 10–16, the Federal Government states that 

ensuring compliance with applicable law is primarily the responsibility of the participating companies. 

It further states that it is not aware of any legal violations and notes that Hyphen has assured the Federal 

Government that the project is being implemented in accordance with the International Finance 

Corporation (IFC) Performance Standards, including the principle of Free, Prior and Informed Consent 

(FPIC). 

NTLA Critique: The Federal Government's response fails to answer the central legal question posed 

by the Bundestag. The question before Parliament was not whether Hyphen claims to respect FPIC. Nor 

was it whether Germany is aware of proven legal violations. The question was whether Germany itself 

independently verified that the free, prior and informed consent of the Nama people had been obtained 

before extending political support to the project. 

The Federal Government does not answer this question. Instead, it substitutes the assurances of the 

project developer for an independent assessment by the State. This approach is legally insufficient and 

fundamentally misunderstands Germany's own obligations under international human rights law. 

1. Germany Has Independent Human Rights Obligations: The response is premised on the 

proposition that compliance with human rights obligations is principally the responsibility of private 

companies. While companies unquestionably bear responsibilities under the United Nations Guiding 

Principles on Business and Human Rights, those responsibilities do not displace the independent 

obligations of States. 
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Under the UNGPs, States have a primary duty to protect individuals and communities against human 

rights abuses by business enterprises through appropriate policies, regulation, oversight, and due 

diligence. Where a State provides political endorsement, financial assistance, diplomatic support, export 

promotion, or development cooperation to a project abroad, it must take reasonable steps to ensure that 

its own conduct does not facilitate or contribute to foreseeable human rights harms. Germany therefore 

cannot discharge its obligations merely by accepting a company's assurances that it is complying with 

international standards. State protection requires independent scrutiny. 

2. The Duty to Protect Cannot Be Delegated: The Government repeatedly states that implementation 

of the project is the responsibility of the participating companies. This position is inconsistent with the 

legal distinction between the company's responsibility to respect human rights and the State's obligation 

to protect human rights. 

These are separate legal duties. Germany remains responsible for ensuring that its own political and 

financial support does not contribute to human rights violations. That responsibility cannot be delegated 

to Hyphen, nor can it be satisfied by relying upon the company's own interpretation of its compliance. 

The legal question is therefore not whether Hyphen believes it has complied with FPIC. The legal 

question is whether Germany exercised sufficient diligence before deciding to support the project. The 

response demonstrates that it did not. 

3. FPIC Requires Independent Verification, Not Corporate Self-Certification: The Government 

relies heavily on Hyphen's assurance that the IFC Performance Standards are guiding the project's 

environmental and social assessments. This is not evidence. It is hearsay from an interested party. The 

IFC Performance Standard 7 requires more than a declaration of compliance. It requires demonstrable 

evidence that Indigenous Peoples have participated through culturally appropriate processes and, where 

required, have given their free, prior and informed consent before decisions affecting their lands, 

territories, resources, cultural heritage or relocation are taken. 

From the response, there is no indication that Germany independently interviewed self-identified Nama 

Indigenous communities; engaged directly with the Nama Traditional Leaders Association; examined 

the legitimacy of the consultation process; reviewed consultation minutes or attendance records; 

assessed whether information was culturally appropriate and accessible; determined whether consent 

was sought before key governmental decisions; evaluated whether communities were able to withhold 

consent without coercion or disadvantage; or considered whether representative Indigenous governance 

institutions had recognised the consultation process as legitimate. Absent these steps, Germany cannot 

credibly claim that FPIC has been meaningfully considered. 

4. FPIC Is a Legal Safeguard, Not a Procedural Formality: The Government's response treats FPIC 

as one component of an environmental and social management process. This significantly understates 

its legal significance. Under the United Nations Declaration on the Rights of Indigenous Peoples, FPIC 

is a substantive collective right flowing from the Indigenous peoples' rights to self-determination, self-

government, culture, land, territories and natural resources. It is not satisfied through information-

sharing or stakeholder engagement. Its purpose is to ensure that Indigenous peoples retain agency over 

decisions affecting their ancestral territories. 

Accordingly, the legal question is not whether consultations occurred. The legal question is whether the 

Indigenous people concerned freely consented through their own representative institutions before 

irreversible decisions were made. The Federal Government does not address this question. 

5. The Response Is Inconsistent with OECD Standards: The OECD Guidelines for Multinational 

Enterprises on Responsible Business Conduct require risk-based due diligence that is proactive, 

evidence-based and responsive to affected rights-holders. Due diligence is not satisfied by accepting 

assurances from the enterprise whose conduct is under examination. Rather, responsible due diligence 

requires engagement with affected stakeholders, assessment of independent evidence, continuous 
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monitoring and meaningful consideration of adverse impacts. The Government's response contains no 

indication that these elements were undertaken before Germany's political endorsement of the project. 

6. The Response Is Inconsistent with CERD Jurisprudence: The Committee on the Elimination of 

Racial Discrimination has repeatedly affirmed that States should ensure that no decisions directly 

relating to the rights and interests of Indigenous peoples are taken without their informed consent. In 

its General Recommendation No. 23 and subsequent early warning and urgent action decisions, the 

Committee has emphasised that Indigenous participation must occur through their own representative 

institutions and before decisions affecting their traditional lands are implemented. From the perspective 

of the NTLA, Germany's response fails to demonstrate that it took any steps to verify whether these 

requirements had been met before extending political support to Hyphen. 

NTLA Conclusion 

Questions 10–16 expose a fundamental misconception in the Federal Government's approach to 

Indigenous rights. The response conflates the company's responsibility to respect human rights with the 

State's independent duty to protect them. By relying exclusively on Hyphen's assurances regarding 

compliance with the IFC Performance Standards, Germany substitutes corporate self-reporting for the 

independent scrutiny required under the UN Guiding Principles on Business and Human Rights, the 

OECD Guidelines, the United Nations Declaration on the Rights of Indigenous Peoples, and the 

jurisprudence of the Committee on the Elimination of Racial Discrimination. Free, Prior and Informed 

Consent is not a procedural aspiration or a matter of corporate discretion; it is a substantive legal 

safeguard designed to protect Indigenous peoples' collective rights to self-determination, land, culture 

and governance. Particularly in light of Germany's acknowledged responsibility for the colonial 

genocide against the Nama and Ovaherero, the Federal Government was under a heightened obligation 

to independently verify whether FPIC had been obtained through the Nama people's own representative 

institutions before extending political support to the Hyphen Project. The response demonstrates that 

no such independent verification occurred. From the NTLA's perspective, this represents not merely an 

evidentiary deficiency but a failure to discharge Germany's own human rights obligations. 

Question 17: The Qualified Letter of Interest and Germany's Duty of Human Rights 

DueDiligence 

Federal Government Response: The Federal Government states that, prior to issuing the qualified 

Letter of Interest for the Hyphen Project, it undertook only a preliminary assessment of whether the 

project appeared suitable as a strategic overseas project. It explains that the Letter of Interest was issued 

following this strategic assessment and refers to the Federal Government's export strategy for major 

international projects. 

NTLA Critique: The Federal Government's response contains one of the most significant admissions 

in the entire Parliamentary Reply. Germany acknowledges that, before extending formal political 

support through a qualified Letter of Interest, it carried out only a strategic assessment of the project's 

suitability and did not undertake any project-specific assessment of its environmental, social, 

human rights or Indigenous rights implications. This admission raises serious questions regarding 

Germany's compliance with its obligations under international human rights law, responsible business 

conduct standards, and its own constitutional commitment to the rule of law. 

1. The Letter of Interest Constitutes an Exercise of State Authority: The Federal Government 

characterises the Letter of Interest as "non-binding," implying that it carries limited legal significance. 

This characterisation understates its practical and legal effect. A qualified Letter of Interest is an official 

act of the Federal Government. It signals political confidence in the project, enhances investor certainty, 

strengthens the project's credibility before financial institutions, and forms part of Germany's foreign 

trade promotion architecture. It is therefore an exercise of public authority capable of influencing 

commercial decision-making and facilitating the mobilisation of finance. Under international law, the 
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human rights obligations of States apply not only when they regulate private actors domestically but 

also when they actively support, promote or facilitate commercial activities abroad through official 

diplomatic, financial or political instruments. The legal question is therefore not whether the Letter of 

Interest was legally binding upon Hyphen. The legal question is whether Germany fulfilled its own 

obligations before exercising public authority in support of the project. The response demonstrates that 

it did not. 

2. Human Rights Due Diligence Must Precede Political Endorsement: The chronology described 

by the Federal Government fundamentally reverses the sequence required by international human rights 

due diligence. Instead, Germany confirms that it first determined that the project was strategically 

suitable and only envisaged detailed environmental, social and human rights assessments at a later stage 

of the approval process. This approach is inconsistent with the preventive nature of due diligence. 

Human rights due diligence is designed to inform decisions before State support is granted, not to justify 

decisions after political endorsement has already been communicated. 

3. Germany's Obligations under the UN Guiding Principles 

The United Nations Guiding Principles on Business and Human Rights require States to take 

appropriate steps to prevent, investigate and address business-related human rights abuses, particularly 

where States provide support to commercial enterprises through export promotion, investment support 

or other public institutions. Principle 4 specifically requires States to exercise heightened human rights 

oversight where they support business enterprises through State agencies or official mechanisms. This 

obligation necessarily applies before political support is extended. A State cannot meaningfully prevent 

human rights risks if it chooses to examine those risks only after it has publicly endorsed the project. 

NTLA Conclusion 

Question 17 reveals a fundamental legal deficiency in the Federal Government's approach to the Hyphen 

Project. By its own admission, Germany issued a qualified Letter of Interest on the basis of a strategic 

assessment without first undertaking any project-specific environmental, social, human rights or 

Indigenous rights review. This chronology is inconsistent with the preventive purpose of human rights 

due diligence under the UN Guiding Principles on Business and Human Rights, the OECD Guidelines 

for Multinational Enterprises on Responsible Business Conduct, and the precautionary approach that 

informs contemporary environmental and human rights law. The Letter of Interest was not a politically 

neutral act; it was an exercise of State authority that conferred legitimacy, credibility and practical 

support upon the project. Before exercising that authority, Germany was under an independent 

obligation to satisfy itself that foreseeable risks to Indigenous rights, cultural heritage and the 

descendants of communities affected by colonial genocide had been properly identified and assessed. 

The Federal Government's own response demonstrates that this did not occur. From the NTLA's 

perspective, Germany therefore reversed the legally required sequence by granting political 

endorsement first and contemplating human rights due diligence only thereafter. This represents not 

merely a procedural irregularity but a failure to discharge Germany's independent obligations to prevent 

and avoid contributing to foreseeable human rights harms. 

Questions 18–19: Strategic Project Status and Financial Support 

Government Response: The Federal Government confirms that it issued a qualified Letter of Interest, 

supported an Enertrag partnership (€299,410), approved a €1.7 million grant for environmental and 

social studies through the SADC Project Preparation and Development Facility, and provided 

investment support for hydrogen development, while maintaining that these measures do not constitute 

direct support for the Hyphen Project. 

NTLA Critique: The Federal Government draws an artificial distinction between supporting the 

Hyphen Project and supporting the broader hydrogen sector. This distinction is legally unsustainable. 
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Under the United Nations Guiding Principles on Business and Human Rights and the OECD Guidelines 

for Multinational Enterprises on Responsible Business Conduct, State responsibility is not limited to 

direct financing of a project. It also extends to State measures that enable, facilitate or incentivise 

business activities that create foreseeable human rights risks. The Letter of Interest, governance support, 

project preparation funding, environmental and social studies, and institutional capacity-building are all 

forms of State support that materially advance the implementation of the Hyphen Project. Without these 

enabling measures, the project could not progress to implementation. 

Germany therefore cannot avoid its human rights due diligence obligations by characterising these 

interventions as support for the "hydrogen sector" rather than for Hyphen itself. In law, indirect 

facilitation of a project attracts the same obligation to exercise human rights due diligence where the 

State's support materially contributes to the project's advancement. 

Questions 23–24: Procurement, ESG and Germany's Human Rights Obligations 

Government Response: The Federal Government states that it has no knowledge of the criteria used 

by Namibia to award the Hyphen Project tender and refers instead to dialogue forums, training 

programmes and support for environmental, social and governance (ESG) initiatives. 

NTLA Critique 

The Federal Government's response conflates capacity-building with compliance with human rights 

obligations. Germany's legal obligations under the United Nations Guiding Principles on Business and 

Human Rights and the OECD Guidelines for Multinational Enterprises on Responsible Business 

Conduct are not satisfied by funding dialogue forums, workshops or ESG programmes. These 

instruments require States to exercise human rights due diligence where they support or facilitate 

business activities abroad. 

Dialogue is not consultation. Consultation is not Free, Prior and Informed Consent (FPIC). Workshops 

do not establish that Indigenous peoples have participated through their own representative institutions 

or that they have freely consented to a project affecting their ancestral lands. Moreover, Germany cannot 

rely on a lack of knowledge of the Namibian procurement process after choosing to politically support 

the project. Before extending State support, Germany was under an obligation to satisfy itself that the 

procurement and project approval processes respected internationally recognised human rights 

standards, including the rights of Indigenous peoples to participation, self-determination and FPIC. 

Capacity-building may improve governance, but it cannot substitute for independent verification that 

Indigenous rights have been respected. These are distinct legal obligations, and compliance with one 

does not discharge the other. 

Questions 25–35: Environmental and Social Due Diligence 

Government Response: The Federal Government states that environmental, social and human rights 

due diligence for projects supported through German foreign trade instruments is guided by the IFC 

Performance Standards, including Performance Standards 6–8 on biodiversity, Indigenous Peoples and 

cultural heritage. It further explains that any outstanding requirements may be addressed through an 

Environmental and Social Action Plan (ESAP) after support has been approved. 

NTLA Critique 

This section reveals a fundamental contradiction in the Federal Government's position. The Government 

demonstrates a detailed understanding of the legal requirements contained in the IFC Performance 

Standards. It correctly identifies the obligations relating to Indigenous Peoples' rights, Free, Prior and 

Informed Consent (FPIC), biodiversity, cultural heritage and associated facilities. However, the 

Government simultaneously acknowledges elsewhere that no project-specific environmental, social 
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or human rights assessment had been undertaken before political support was extended to the 

Hyphen Project. 

Under the United Nations Guiding Principles on Business and Human Rights and the OECD Guidelines 

for Multinational Enterprises on Responsible Business Conduct, due diligence is not satisfied by 

knowledge of international standards. States that provide political or financial support to business 

enterprises must apply those standards through independent risk assessment before support is granted. 

The Federal Government therefore knew what the law required but did not establish whether the Hyphen 

Project complied with those requirements before extending State support. Knowledge without 

implementation does not constitute human rights due diligence. 

Environmental and Social Action Plans (ESAPs): The Federal Government further argues that 

deficiencies in compliance with the IFC Performance Standards may be addressed at a later stage 

through an Environmental and Social Action Plan (ESAP). 

NTLA Critique 

An ESAP may be an appropriate mechanism for implementing technical or operational mitigation 

measures, but it cannot be used to cure the absence of Free, Prior and Informed Consent. Under the 

United Nations Declaration on the Rights of Indigenous Peoples, IFC Performance Standard 7, and the 

jurisprudence of the Committee on the Elimination of Racial Discrimination, FPIC is a precondition 

to approving or facilitating projects that affect Indigenous lands, territories, resources or cultural 

heritage. Consent must be obtained before political endorsement, financing or project implementation. 

It cannot be retrospectively secured through a post-approval action plan. 

By suggesting that compliance with FPIC can be addressed after State support has been granted, the 

Federal Government fundamentally misconstrues the legal nature of FPIC. It is not a mitigation measure 

to be implemented during project execution; it is a substantive safeguard that determines whether the 

project may lawfully proceed in the first place. From the NTLA's perspective, this reverses the legal 

sequence required by international human rights law and undermines the preventive purpose of due 

diligence. 

Questions 36–40: GIZ, Development Cooperation and Germany's Human Rights Obligations 

Government Response: The Federal Government maintains that GIZ programmes and other 

development cooperation initiatives are intended to strengthen the overall hydrogen sector, improve 

governance, build institutional capacity and support regional development, rather than support the 

Hyphen Project specifically. 

NTLA Critique 

The Federal Government draws an artificial distinction between supporting the hydrogen sector and 

supporting the Hyphen Project. Under the United Nations Guiding Principles on Business and Human 

Rights and the OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, a 

State's human rights obligations extend not only to direct project financing but also to public measures 

that enable, facilitate or materially contribute to a project's implementation. Programmes that 

improve infrastructure, strengthen public institutions, develop hydrogen governance, support urban 

planning in Lüderitz, and finance project preparation directly increase the feasibility and 

implementation capacity of the Hyphen Project. These interventions create the enabling conditions upon 

which the project depends. 

This conclusion is reinforced by the Federal Government's own position. Germany has identified the 

Hyphen Project as a project of strategic interest, issued a qualified Letter of Interest, and mobilised 

multiple diplomatic, development and trade instruments in support of Namibia's hydrogen sector. The 
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use of different policy mechanisms does not alter the legal character of the support. Germany cannot 

compartmentalise its obligations by characterising one form of assistance as "development cooperation" 

and another as "project support." Where State-funded programmes materially facilitate a project that 

poses foreseeable human rights risks, the same obligations of human rights due diligence, including the 

verification of Indigenous rights and Free, Prior and Informed Consent (FPIC), apply. Germany's human 

rights obligations cannot be avoided by separating complementary State interventions into different 

administrative or funding categories. 

Questions 41–46: Shark Island, the Genocide Landscape and Germany's Legal Obligations 

Government Response: The Federal Government states that no infrastructure associated with the 

Hyphen Project is planned in the immediate vicinity of Shark Island, that Shark Island is accessible by 

road, and that it is aware of the site's historical significance and commemorative practices. It further 

refers to its general responses on environmental and cultural heritage protection. 

NTLA Critique 

The Federal Government's response is based on an artificially narrow understanding of cultural heritage 

and is inconsistent with its obligations under international human rights and cultural heritage law. 

Germany assesses impacts by reference to the physical boundaries of Shark Island itself. However, the 

legal question is not whether infrastructure is planned on Shark Island, but whether the Hyphen Project 

affects the wider genocide landscape and associated cultural heritage. 

Under the United Nations Educational, Scientific and Cultural Organization concept of cultural 

landscapes, the United Nations Declaration on the Rights of Indigenous Peoples, and IFC Performance 

Standard 8 on Cultural Heritage, heritage extends beyond individual monuments to encompass 

interconnected cultural, spiritual and historical landscapes. Shark Island cannot be separated from 

Lüderitz, Tsau //Khaeb, Angra Point, forced labour routes, burial sites, ancestral territories and the 

surrounding marine environment. These elements collectively form a single genocide landscape that 

requires integrated protection. 

The Federal Government's approach also disregards overwhelming historical, archival and oral 

evidence that large numbers of Nama and Ovaherero prisoners who died at Shark Island were thrown 

into the sea or entered the water while attempting to escape the conditions of the concentration camp. 

The surrounding waters are therefore not merely adjacent to a heritage site—they constitute part of the 

burial site itself. Over more than a century of oceanic processes and industrial disturbance, the remains 

of genocide victims have become materially incorporated into the seabed, sediments and surrounding 

waters. The absence of recoverable remains cannot lawfully be interpreted as the absence of heritage. 

Furthermore, the Federal Government fails to recognise that Shark Island has already been extensively 

altered through land reclamation and infrastructure development, including reclamation undertaken by 

Namport. Research produced by Forensic Architecture and Forensis, in collaboration with the NTLA 

and the Ovaherero Traditional Authority, demonstrates that the concentration camp functioned as an 

integrated land-sea system of incarceration, forced labour and killing, and that subsequent reclamation 

reshaped the island, buried material evidence and permanently altered the original geography of the 

site. The present-day configuration of Shark Island therefore cannot be treated as the historical boundary 

of the genocide site. 

Germany's obligations extend beyond protecting a memorial on land. They require the protection of the 

entire cultural and memorial landscape, including associated marine areas, where there is a foreseeable 

risk that State-supported activities could disturb burial sites, interfere with Indigenous cultural heritage, 

or undermine the dignity of genocide victims. By adopting an unduly narrow geographical definition 

of Shark Island, the Federal Government fails to apply the broader protection required under 
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international human rights law, cultural heritage law and its own acknowledged responsibility for 

Germany's colonial genocide. 

Questions 47–50 

German Corporate Due Diligence: Government repeatedly refers back to Question 10. 

NTLA Critique: This means Germany never explains how it reviewed ENERTRAG; whether it 

reviewed consultation records; whether independent verification occurred or whether Indigenous 

organisations were interviewed. Instead, Germany relies upon the company's own representations. This 

is inconsistent with meaningful due diligence. 

Questions 51–53 

Protests: Government acknowledges receiving reports. 

NTLA Critique: Awareness without action is insufficient. The Government confirms it knows protests 

exist and deliberations continue, yet political support remains. Knowledge creates responsibility. 

Questions 54–57 

Complaints: Germany lists available complaint mechanisms. 

NTLA Critique: Complaint mechanisms are not substitutes for prevention. Human rights law 

prioritises preventing violations over creating procedures after violations occur. 

Questions 58–68: Development, Human Rights and Germany's Legal Obligations 

Government Response: In response to Questions 58–65, the Federal Government largely refers 

Parliament to publicly available statistics from the World Bank and the Namibian Statistics Agency 

regarding poverty, inequality, access to services, land, and environmental indicators. In response to 

Question 67, it states that no reliable studies exist on the impacts of the Hyphen Project but assumes 

that the project will generate employment, local value creation, tax revenue and economic growth. 

NTLA Critique 

The Federal Government's response fails to answer the legal question before Parliament. The issue was 

not whether Namibia requires economic development. Nor was it whether hydrogen has the potential 

to contribute to economic growth. The question was whether Germany has satisfied its obligation to 

ensure that its support for the Hyphen Project does not contribute to foreseeable human rights harms, 

including the continuation of historical patterns of dispossession. 

Instead of undertaking a project-specific human rights assessment, the Government relies on national 

development indicators and broad economic projections. This approach is inconsistent with the United 

Nations Guiding Principles on Business and Human Rights and the OECD Guidelines for Multinational 

Enterprises on Responsible Business Conduct, which require States to assess the actual and 

foreseeable impacts of the specific project they support, rather than rely on general assumptions about 

economic growth. 

The Federal Government acknowledges that no reliable studies exist on the likely impacts of the Hyphen 

Project, yet simultaneously assumes that the project will generate employment, local value creation and 

public revenue. These are policy expectations, not evidence-based findings. In the absence of a project-

specific assessment, such assumptions cannot satisfy Germany's due diligence obligations. 
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Most significantly, the response ignores the distributional impacts of development. International human 

rights law requires States to consider who benefits and who bears the risks of development 

interventions. The Government does not assess whether the projected economic benefits will accrue to 

the affected Indigenous communities, whether the burdens will fall disproportionately on the Nama 

people, or whether the project entrenches historical inequalities arising from colonial dispossession. 

Nor does it address the central issue of land rights. Development cannot be considered rights-compliant 

where it proceeds on contested ancestral lands without independently verifying Indigenous rights and 

Free, Prior and Informed Consent (FPIC). Economic growth cannot lawfully substitute for the 

protection of fundamental human rights. 

From the NTLA's perspective, the Federal Government's response reduces development to 

macroeconomic indicators while failing to examine the questions that international human rights law 

requires it to answer: Who controls the land? Who participates in decision-making? Who receives 

the benefits? Who bears the environmental, cultural and historical costs? Until those questions are 

answered through independent human rights due diligence, Germany cannot lawfully conclude that its 

support for the Hyphen Project advances sustainable or rights-based development. 

Overall NTLA Assessment 

The Federal Government's response reveals several systemic weaknesses. 

1. Political support preceded human rights due diligence: Germany acknowledges issuing political 

support before undertaking any project-specific environmental, social, or human rights assessment. 

2. Company assurances replaced independent verification: Throughout the response, Germany 

relies on Hyphen's own statements regarding compliance with the IFC Performance Standards rather 

than independently verifying whether FPIC was obtained or Indigenous rights respected. 

3. FPIC is treated as a procedural aspiration rather than a legal precondition: The response 

describes FPIC in principle but does not demonstrate that it was secured before Germany's political 

endorsement of the project. This is inconsistent with the preventive purpose of FPIC under international 

standards. 

4. Germany separates development cooperation from project support in a way that obscures 

cumulative influence: By characterising support for hydrogen governance, institutional capacity, 

infrastructure, and feasibility studies as support for the sector rather than for Hyphen, the Government 

overlooks how these interventions materially facilitate the project's implementation. 

5. The genocide landscape is interpreted too narrowly: The response treats Shark Island as an 

isolated memorial site rather than recognising the interconnected cultural landscape of Lüderitz, Tsau 

//Khaeb, ancestral territories, labour routes, burial places, and sites of memory that together form the 

living heritage of the Nama people. 

6. Indigenous participation is acknowledged but not institutionalised: While the Government refers 

generally to dialogue with civil society, it does not demonstrate sustained engagement with the NTLA 

or recognition of Indigenous governance institutions as rights-holders rather than stakeholders. 

7. Historical responsibility is rhetorically recognised but not operationalised: The Federal 

Government reiterates Germany's political and moral responsibility for colonial crimes, yet this 

acknowledgement is not translated into enhanced safeguards or a rights-based approach to projects 

affecting communities descended from genocide survivors. 
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Taken together, the responses suggest that Germany has adopted a procedural and risk-management 

approach to the Hyphen project, whereas the NTLA's position is that a rights-based and historically 

informed approach is required. From the NTLA perspective, the central deficiency is not the absence 

of environmental or social standards in principle, but the failure to independently verify Indigenous 

consent and to integrate Germany's acknowledged colonial responsibility into its contemporary 

political, financial, and diplomatic engagement with the project. 
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